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MEMORANDUM FOR Mr. Lawrence R. Houston,
Central Intelligence Agency
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SUBJECT: S. 1035
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)

For yoﬁr information, I am enclosing a copy of the proposed DoD
report on S. 1035.

As soon as formal DoD approval is obtained, the report will be
submitted to the Bureau of the Budget..

2 A \& L
Robert T. Andrews »
Office, Assistant General Counsel
(Manpower and Reserve Affairs)
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Enclosure ' .
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DEPARTMNEN O STENSE

OFFICE OF G.:?\ERAL COUNSEL
WASHINGTON, D. €. 20301

onorakle Som J. Frvin, Jw.
anizman, Jubceomumadttee on
Cong ’.itm-o..m dghtec, Commitico

Reference is made to your request to the Secretary of Defease
for the views of the De cpartment of Defensce with r'c‘spfmt to 8. 1035,
Lill BTo protect the civillon employces of the cxecuti_vé branch of the
Uznited States Goveraracnt in he enjoynrent of their consiitutional
i~zu 2is n:‘. to prevent wawarranted go'vcrnmcﬁtal invasion of their
priva y”' " _

The purpose of 8. 1035 i3 to ﬁuakc it unlawiu® to require or

&

reaquest arclivilian employee, or pe Tson sod king employraent ia the

&)
©

cxocutive branch of the United Stater: Govcrmnént. to disclose his .

-y e,

-~

race, voligion, or nutionel owigin, or tho race, religion, ov nationmal

>

ozigin of any of his ’oxcbears; attend mectings or to participate in
activities unrelated to thc performance of s officiel duties; report,

cutside getivitics or crmaploymnent unicas there is reason to believe that

thege activities confict with his officicl duiies; submit to questioning

about nis relipl on, pcrsoxul rdh.tionmnpq ¥ sc::ual attitudes through
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iatervicws, psychological tests ox polypraphs, support political
candidatasn, or aticnd politlcal e mw»; buy bends or other obliga-
tions iscued | by the United | tés:; discl‘ose any iterns of his oxr
apiilyts proaorty oy income othey than :-:pécific items tending to

{pdicate a conflict of interest with respoct to the performance of any

of his official dutics; or sumwit, when he is under iavestigation {or

miisconduet, toiaterropation wi ch could leed to disciplinary action

vithout the prescnce of roquested couvnsel, o i rovide enforcemient
powiazs, the Bill vests jurisdiction in the United States District Couris

to hear cases undor the Act and to provide injunciive relicf. It alzo

provides for a Boaxd on Dmpleyens? Riphts to investigate aadh

<

complainis charging vio lztion or threctened viclation of the Act.
) 3 N

Limited crucoplionsg to Cf}rwdltl of the billls provisions axe extended to
the Central Intc Rigence Apency (CLA), the Natlonal Security Ageney

{N5A), oad the Faderal Cursan of Iavestly ation {I"BI).

The Departoient of

»

cfense iz opwoscd to the enuctmenu of .
A. .

o ar s As -
S. O.::amn.s

present form. Sct {ovth i':”mcdia.tely helow is &

susmmmary of the princip le ohjcctions,

3. Th.(? blil iails ¢ 0, et n;_;uz.f h v'“\wer. clwlbilzty for
govc:rnmeaﬁ @ n*:logrmcnt as such, and the special vesponsibilities

)

of & natioual security nature entrusted to cer ’:.am Dcp'xrt‘mc.’x\.“l

o porsonnel.,  The business of nhz. ting espionage by carcful

w

e ——
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s cxtrermely difficuls at best, Without adequate informeation

<

morcy, and finoncial and general integrity of persons considered

&

for zuch access, it may well be irapossible. The cxempiion

cetion of wersons to be giver ceeess to scnsitive informction:

» personal relationships,

of -

in gquiries raade for tho rurpo ¢ of determiniang eligihility for

sensitive positions {xather thon simp

oly for general emgp onmcnt}

wewld seem the minimum necessary to nrcuervc t.lc integwity -

of the exinting sccurity prozrams.

2, The bill fails (o c:::cmpt certein sensitive actividdes

- of the Depar tmcnt af Defcnse fro n its prov:..;ion despite th

fact that thosé 'activi!;ices iv "ﬁlvo accezg to cla ified dofonsge -

infor 2tion of cqual r' ater iraport to na tibnal security thaa

. positicas in the a :_;ercwy~ cited in scction 6. The excmptions

" granted to the CLa, NEA and ¥FBI are based on a recogn nition

“of the scensitiviity of thcir n-:issim:x:s c-.ld. for th mc reas

AT

ahoeld be c:.uc-w\c.d to the mo**cmt niicied actxwt:.cs of the

«
'

&

Yenazriment of Defense,

2 ' I

3., The provxsio 18 permiiting civil actions to e filed

3»

“ia the United States District Court without claiming damages or
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exhauating edministsative remedics are dlsruptive to the

s and to employee-
zhins. . To permit disrepgexd of the
jurisdictional preveguisites to judicial review would raost
certainly cncourage the filing of spurious suil

&

ts and onen the

door 1o broad and pozeio"y orpe nized harassment of executive \

actions.

4, The provision zuthorizing the Doard on Employces!

2ts to reprimand, suspend or remove civilian viclators

[T
[5]
[N
o
)
&
L
O
z‘.\
«r
e
o
193
D

by
b
e ]
[
4
T
Q
fa)
v
et
O
e
po
s
o
s
o
v
- O

f the employing 2gency

=nd of the Civil Service Commission, Furthermore, the.

o au’chc«nty to initlate court martial proceedings against
ing military supervisowrs is discriminatory, since penaltics

mwolwa'r fine or imprisonment may not be imposed on civilian

supervisers who vmla_u, the t“'ln., of the A cte - tﬁmr /}"'/9'7’ 344; PEND Wﬂﬁoy

5. The effectivencss o.‘E the cx::_LJloyce organization system

of renresentation established by E, O. 10938 would be sexicusly
a 4, an empleyee organization could
; ;

Joiﬁ in 2 court suit at the emaployec's request, even though the

orgorization doss not represent the cmployces of tha t Do*cngc

Saf/ﬂé

]
-~

..c(:l ify. Furthermore, undan scction 5 an cmnlo‘jc.c organization
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could intervene in proccedings bolore the Deoard on Dwmployeest

Ri~his iF Mn zoy degree [it 1s] concerned with employmoent

£ the catezory in which any alleped viclation of thie act cccurred. !

" In this instonce, it could intervene cven without zegard to the.

nes of the complaining employee

Attached is o section by section analysis which claborates

s

“on the position of the Departraeant summarized above,
“he Bureau of the Budyet advises that, frowm the standpoint

of the Administeationts Program, there is no objection to the prescnta-

tion of this report for the consideration of the Commitice. -

~Approved For Release 2003/04/23 : CIA{RDP79-00632A000100080014-7' ,
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Seciion l(a) woalcl prohiini ,ith cartain e cc.*atmu 5, inmuivics,
oub m. cranloyeals race, “clwlon oT n a2zl orinin oxr thot of his

robears. It I8 1'ccor.n ended that the second proviso beginaning oa

TRAGE 2 ige 3 e amended to read, io parts npProvided further, That'

coiped in this subsecticn shall ba construed to prohibit

(.)

the national origin ol any ‘.,nr)loyf‘c. or of any porson

avyracnt, or the ne aiional ovicin © on eonnecicd

2
o
=
-
z
8}
K
©

with oithew by blocd or maxrinze, when such inquiry is deemed necessary

or advigable @%%, M (gr"mlms 5 n.dded) The need for Lms avthority is -

a:pacial}.y iraportant where an apps ic;.nt or an craployed is to bc catrusted

b

vith bighly sensitive inforiantion, or is to be ascigned to overscas arcas

where cosreion r‘xi;*h» be brought u""i net hinma ox his cloue rrlatwos.

stendance 2t mestings, forbids taking notice of an employcc‘s harticipa-

Scetion {b), in Pl'OLCC\.l*'\.-’ an ersgioyee against compulaory

-

tica in subversive activitics or with other ET oups whese 1mcu.3ts nidght

nostile to United States Interesis. Such a r_catrictiou is strongly

opposed by the Dvua.\tmem, and is contrary to well accepted gccurily

.sctices. Accordingly, it iz recorrmended that 3 proviso bLe added o

. =

section M{b) rcading as icliows: ndpovidad further, . That nothing

this suLs cc..a.ovx ghall be constraed to prohibit taking notice of the
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pariicipaticn of an employeo in thc o

\ ' , t
ond rmovemoents deomed relevant to the natlons security.” This scation |

alzo objcctionzble beeause it appears to bar takiug notxcc that an

+ ey

t:-:.'r:mya s foiled to attend sccurity indoctriaation lecturco. In somo
S T ‘
stances, those counseling sessions would not relate specifically to.

Hihe perforvnence of his official duties.' Ior example, the sessions

raay relate exelusively to an explanotion of foreign intcllligence opara-

Scection l{c} would pronlbi roeguiving an emaployee 1o pasticipate

in activities unwelated to his officx;l dutics or to the r..evr;lou.“cm‘, of
breadly construcd and that it would not bar issuing instructions and =

. . 1
gquidance to persons assigncd to

5

ighly scensilive duticg. For cxample,
such employess may be reguited to Teport :‘.'ecﬁrity'_ vlolationsj;, __attemd '
ccourity indoctrina ma lcc’m'. 5, and repori dc:’initelinc""ica.tions of
n—.c'.:‘;al instobility and ofher vonsual bohavior o the ¢ part of other
simiarly csslgned cm';.lloy._c 5. writh the undarstondiag that these pr

[

cauiionary messures 1O safeguard highly sensitive information ave

-Appro\led For Release 2003/04/23 : CIA-RDP7—9-00632A000100680014-7
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3
part of the Yofficial dutles’ of every such cnl ﬂoyce, t“xe ucrar»mcnt

]

Tefense luterponas no objection to this scction.

¢
° ~
- 1

Soction 1{3) would prohibit requiring or requesting an c‘*"**loye"
to make any report coacerning his activiticz or undertakings unlese me

official duties, the development of k

was designed to eliminate-

certain mnproper rvepowvting practices,

and in this respect we Euuport

e princinic behind this provision. However, there are some instances

e

£ e

in which there iz a good aund sufficient cause {ov requiving such reports

For exarmple, it may bo necessazy Lo uct roine whethcr an cmployce

Pt
D)
o
o

G
|5

£2
[¢
[a]
e
£
r¢]

O
—
e
[
ren
O
2
P
£

ctivities proscribad by the at\.h nct. ‘CGhvicusly,
the beat way to ascertzin the {ocis is o zck the e:nployes:;_ior an
“

cxplanaiion. It is also irzpoyiant that an ‘ﬂyloyx. assi’m d to sensitive

dutics report any anproach by quwn intclligence agents h'}..: >lanued

o

avel § to cemn mnist-controlled countrics, or his attendance at such
reetings whaere repre scntﬂ.zvc of euci cot.ntrzc.; #ill he in attendance.

" To make

Q
-
3

roviszion foz‘, theao special circmnstances,,g ‘it is recommeunded

©
L]
Fot
2
[
0
(&)

that a proviso be added at the end of page 25, reading substantially

Approved For Release 2003/04/23 : CIA-RDP79-00632A000100080014-7
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2o follows: ‘“Provided, however, That nothing coatained in ti

-

! 4
shail be constraed to prohibit requosting 2 veport when necegsaIy fox

taw caforccormont purposes or wion the craployee is assi

&

activities or undextakings selated to the national security.

- Gection 1{c) would geuerally pro‘:-.i‘.‘;it interrog tion,' axamination

or poychelogical tests designed to clieit rumnwuon o.bo 1t oo individual's

GTO0Y al reolatioashin with any relailve, his weligiou s beliefs ox practices,

14.;\.\.
-

or his anttitude or conduct with reapeet to sex u.u-l matters.. The Deparizacat

in agracy nont that such inguirics are not required to detcrminc cligi.bilif;y

‘o mon-sensitive positions. but whoh it comes to determining the suit-

14y

anii l\:y oi \.1:1‘!10"(*@3 or positions iavolving 2 hig,h dcgrcc of personal '

STCs ‘JOI‘IS ili&. rand oitu; a Al"’h cpree of p-;\rcno..o'rlcc.l PIEY burc- O NeFVeLs

strain, the vesults f such examinations and aycnolo%cal tc-,ts xmay oo

wce an iravortant iasight. “muamples of such po sitions ave thosc reguiviag
accass Lo mac cloayr *.vcsponz and nucleay we” ple}) syﬂt«_ms.- chemical and
biological wariare informetion, and opcr:»ticnal way plans data. Decause

of the grave responsibilities, taore e iz o aced to’ u.ralu wpo fully the suitability

and depencad ill‘cy of cach ").L'O.a}_'J\.CY.lV"' cmrﬂ.oyw to dc'oc;rmi.xc the cxistence

- of zoy deap-scated ernotional problems iav olvm~ h:.., fa m‘ly, sex e..thxtu:-.ua

and cenduct. While ection 6 e :*nus gorie hmxtud psyclxolcfuc“l testii

- 2

it applics only to a ve "“j‘ 1imite nambc,r of L‘ ol -'Lzmom ol D fense employeous

Approved For Release 2003/04/23 : CIA-RDP79-00632A000100080014-7
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(tkose cmployed in the Notional Sccouwity Ageacy) and then oaly under

very restrictive circumstances. Lwmployces occupying "eritical-sensitive

i

pogitions™ maust, of necess jty, maect higher standards, and consaquently
\"”“W _/ - ~

must be exaanined oh meatiers which would nat be considered in determining
elizibility for loss sensitive positioas o¥ non-senasitive positions. BY

W ensitive-critical positions™ we mieda any position the principle duties

of which include: {a) Access to TOP SECRET inforreation; {b)
development OT approval of war planc, plane or pariiculare of future oF

wnajor or special operations of waxr, or eritical and extremely important

sterns of war; () devclopmeat or approval of plang, polictes oy progTaras

vihich affcct the overall operationa of a department Or FeHUCY, ie €os
nolicy~makiag ox policy determining positions; () investigative duties,
the issusnce of perzonuel security clearances, ox duty on personnel

security boards; or {e} fiduciary, public contnct, OF other dufies
s .

dernanding the highest degree of pabhc: trust. Accordingly, a provico

should be added that would permit the Departineat to conduct guch

az

taterropations, examinations oF ps sychological testing W jhezre the poutmn
is desiguated teriticalesensitive.? While the .Dc.bartment believes this
authority is essential to effective sccurity operations, it would exercise

it oaly whero the circumetances warrant ity end then only under pro;bcrly

adrainistexcd controls..

Section 1{f) would prohibit reguiving or reguesting 2o applicant
A :
pproved For Release 2003/04/23 : CIA-RDP79-00632A000100080014-7
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with his relatives, his relicious belicefs, or his attitude o¥ conduct

with resuect to sexual matters. The National Sceurity Agency would

e,

be exermpted, but only under the restrictive conditions imposcd by
scction 6. Under Departmment of Defense Divective 5210.48, July 13,

1965, poly‘ roaph ¢xaminations -nay be conducted onty with the pricr

written consent of the 1nc1ividua1, a.nd/'if he refuses, no adverse action
may be teken by the Department. It iz belicved thot this policy should
be continucd, and that polygraph tests should be permitted in specific
security cages which canuot otherwise be resolw‘/e;i, provided the
jndividual veluntarily coascnts. Accordingly, it is recommended that
a clause be added beginning on lmr- 10, poge b, veading as follows::

nunlegs the employce voluntarily consents {0 zuch a test ia order to

rosolve specilic quagtions rchtinw to hig suitabﬂity for eraployment or

‘guitability {or assignmaent to activities or undertakings related to

.

the nationzl security.”

Section 1{g) would prohibit coercicn of an;lr eraployee to contribute
¢o the nomsination or clection of a porson ox groups of persons to public
office. While the Department supports the objectives of this section,
it is noted that the Coramission on Pelitical Activitics of Goverament

ersonnel has gul.mﬁtte.d swecping recommendations for revision of
the Fatch Act. The Commmitice may wish to defﬁr consideration of
nia ﬁravision in fovoer of the broader study.

App‘rove'd For Release 2003/04/23 ; CIA-RDP79-00632A000100080014-7
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Section 1({h), barwzing coercioﬁ in;bond drives and charity
;

drives, reflects the policy of the Eauccutive Branch and of the Depart-
ment of Defenne, and as such, we concur, However, we object to the.
fact that under section 5(1) a milit::.ry; officer, unlike his ¢ivilian
counterpart, could be charged with a criminal offense bf an cmaploycee
wko believed he had been subjected to coercion. In the Department's
report 1o the Seante Armed Services Committeo on S. 10364, 90th
Congress, & pill "To protect merabers of the Armed Forces of the
United States by prohibiting ccercion in the solicitation of charitable
contrivutions and the purchase of Government sceurities,” we noted,
"The bill ag written, could make criminal acts of errovs of judgment,
excesscs of neal, misundersiood communications, or misinterpreted
actions or motives, The Dapartmént of Defenae does not consider
criciinal gonctions as oither enlightencd, eficctive or appropriate
meagures for dealing with such caaea;« Ac}ministraﬁve persoanel action
s erainently move suitable, ' Fusrthcrmore, shhoulq‘i o military officer
deliberately disvegard administrative instructions, arple authority
already exists to charge him for failure "to cbey any lawinl genezal
ordex or rezulation’ under Awticle 32 of the Uniform Code of Military
Justice (10 U.5.C. 892). Conseguently,. tthDepartment‘of‘ Defensa
belicves that it alveady has sufficient authority to deal‘with this kind

of coercion complaint,

Apbroved For Release 2003/04/23 : CIA-RDP79-00632A000100080014-7
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<
Scction 1{i), by placin trictions on requiri ing or recuesting

an ernploycs to disclose financial information, seriously handicaps the
. e

Department's ability to evaluate an individual's personal financial
stability and susceptibility to bribes or other financial pressures. This
ig cspecially importaat in cases in vhich the Dcpart'mcnt recelives
information that an employec holding an extremely s ensitive position is

reported to be in sericua {inancial straits. A pumber of individuals

’
V4
Jheve become involved in esplonage against t*?c United States or have

/

attempted to do sa, solcly because th(.y were deeply in debt and hoped

>

to make a {ast recovery by se ing information to forcign powers.
Oiten times sufficicnt financizal information cannot be obtained simply
by checking cwedit agencies, crediiors or ol 101‘ financial institutions,
In ranny iastances, the ecmployee must be interviewed and a frank dis-. .
cussion keld in order to find the basis for his financial irresponnibﬂity
ox unéxplained afflucnce. Should the right to make informal inquirics
be denied, ‘.:hé Department may be :r:equireé to initiate disciplinary or
removal actlons on the basis of information which does not include. the
emaployee's denial ox e;.-.plavna'ti'dr“. Thus the prohibition not only blum'.:s
the Departmentts investigative effoxrt, but also may operate o {he
detriment of the employce. Accordingly, it is recommended that the

foll.owin.g proviso be added on page 7, line 6: "Provided further, That

Apprbved For Release 2003/04/23 : €IA-RDP79-00632A000100080014-7
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this subscction shall not apply to any employee whose financial rezpons
sibility ox unexp_laincd afflucnce hes come into questicn in regard to '
deterraining Ius ;uitability“‘for assizament to activities or nadertakings
velated to the national security.” With the adoption of this proviso,
sectlon 6, which ;ontains a limited exception for the I‘Iatiolzzal Seceuxity
Agency Director, shouldbe rao_diﬁed by deleting the woxds, '"or to provide

a personcl financial statemaent! appearing on lines 12 and 13 of page 13,

Sectioa 1{j} prohibits requiring an employce, excluded from the
protections afforded by section 1{i},to disclosc his finznces ox those of
his family except specific iteme tending to indicate a conflict of interest.
Tt i5 mot clear whether the employce may eleet to disclase financial data
in a conflict of interest situation, or whether the Department may con-
clude that & possible conflict exists and that the employce should therefore
reveal his finanecial condition. Uader 13 U.5.C. 2008 an employce "1:;
reguizred to meake a full disclosure of His financial interests if he
participates personally in his Governmental caf:acity i any matter in
which he, his family or busineszs ox asscciate hag a financial interest,
Undez that statute his foilure to make & positive disclosure gubjects
Lira to possible criminal prosccution. It is believed that thie scction
ahould be reconsidered, since its provisions are 50 ohacure as to meke
impoasiolé a precise determination as to its effect on section 1(i) and

ca the exceplions permitted the National Sceurity Agency by section 6.

Approved For Release 2003/04/23 : CIA-RDP79-00632A000100080014-7
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Scc_i;ion 1{k) would prohibit iaterrogation of an employee "under
investigation for mizconduct" without the pregence of counsel, or other
peraon, if.he 30 reéuesta. The Department recbmxnends that the words
vor other person of his choice® be delcted from lines 8 and") of page 8.
Since this section is designed to protect an craployec's legal wights, it
is c;uc'aticnablc whether the presence of non-légal counsel would assure
that protection. TFurther, thiz outside party might also be dircetly
or indire&tly involved in the iavestigation, in which event hils presence
vrould not be in order.

1¢ is assumed that section 1{k}, by providing ior‘th.e 'righ‘c of
counsel to he present, does not carry with it th‘e' obligation of the
governracnt to fursish his counsel. In some situations, the Department

hasg

i

ade available a government lowyer to insure that the employee
Las o proper understanding of his rights and ‘obligations. Dutas &
general rule, the Depastment does not have the capability to furnish

a legal adviser in all possible sitvations covered by section 1{k).

‘:.‘3_,5
= ) » ] [} N > & ¥
1t is alzo assumed that preliminary cuestioning’to establish ,‘)ié" e
) —
; g ’ g
whether or not therce bas been misconduct in the performance of {;Pﬂ\p s
LM"—"—'—' 3

official dutics would not be conzidered within the coverage of section

-

1{i}. Ia this recpect, the Department distinguishes this kind of questioning

frora the formal guestioning which would follow after preliminary ioguirics

Approved For Release 2003/04/23 : CIA-RDP79-00632A000100080014-7
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Lhave establiched the nmuisconduct, To construc this sceticn otherwisc b

would mean that a supcervisox's ability to rezolve day~toeday employment

incidents and to provide constrxuctive guidance concerniag an cmmployee's

job performance would be replaced by time consurming and expensive

.

legal consultations,

Section 1{1) prohibits reprisals agoingt an employee \‘vho re;use§
to submit or comply wix‘x.) oy requircement made unlawful by S, 1035,
or whao avails himself of the remedies provided by the bill, Reprisals
would include discharge, discipline, derotion, dewying promotion,
relocation, veassignmeoent, or otherwise discriminating in the torms of
his employmzent, While the Department agrecs that reprisals have no
place ia pc?sozmel mnagerment programs, scction 1{1) does raisc some
practical operating problems particulazly a8 it relates to the reazsignment
of those holding extremely sensitive éositioﬁs. Fox example, the
Department may receive reliable information that an employee occupying
such a position has becen spending large sums of money far beyond his
normal income and thai‘; he has been scea in company with foreign agents.
Should his supervisor question him about His unexplained afiluence, and
the emaployee refuse to answer, the Departm'cnt might clect to reassign
kim, pending completion of the investigation,. Thercupon, the cmployee

might charge that tals action constituted reprisal within the mceaning
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.

of sc;ﬁtiou 11}, when, in fact, the rousatgnment was but 2 yeasonable
aad neceggary procautionary racasure. Uander these cireumatances,

it is belicved that this section should be modified by deleting the woTds
weelocate, reassign' from line 24, page 7+ The Department should not
Le forecloscd fxorm taking acticn of this na.t;ure to protect tbe. national

sccurity under paln of being threatencd with a law sult.

Seetion 2 makes it unlawfal for Civil Scrvice employcees to
viclate or attempt {o violate any of the provisions of scction 1.

The Department defers to the vicws of the Commission on this scction.

Scetion 3 prohibits 2 military supervisor from roquiring or
requesting a civilian craployee to perform any act ox gubmit to any
recuirements made unlawful by scction 1. The Department agrees thath
the bill chould apply to military officers supervising civilians in thd
same monner that it applies 0 civillan supervisors. But section 3,
when taken in conjunction with sec"io; 5(1).' discriminates aga&hst
wilitary officors by singling them out .from all other rri%:mbcrs of a
claas and makixﬁg themn the ouly supexvisors who are subject to criminal
neuslitics fo7 mizconduct. Decanse of this, these provisions appear
ccnﬁtimtiérxally guestionable and shoul:li be reconsidered. Actually,

an craployee is not without reracdy if he has cause to believe that bis

military superiox is commiting & wyong coastituting a crime under the
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| Codc. of ilitary Justice. Under parapgraph 29 of the Manual
fox Courts 2

viaxtial, 1951, any person having knowlgdgc of the offense
may pr-.,cm @ viclation of the act to duly constituted military authoritics.,
Additionally, from a technical drafling standpoint, scction 3 should

be miodified to read, i part:s "% under his authority to act with

gard to any civilian employee of the executive branch of the United

tes Goverarment undc.r his asuthority or gubject to his supervizion

iz a manner made unlawiul by scction 1 of this Act." Scction 1l pro-

nibitions axe not all castdn terms of reguire and request. "

Section 4 provide

kS

3 that an employce may sue to enjoia a violation

ox threatened violation of scetions 1, 2 or 3, or obtain redress thereirom
without alleging damia

. e e 35 Sy,

ges or exhausting any administrative remedy. Also,
with the emiployee's consent, any employee organization may file the
sult or intervene.

Y
\
It would actively eacourage

the aveldance of agency procedures \\

It would overburc_len the courts

The Departinent is opposed to section 4 for a number

0f TeAaszons,

‘_____~“_.

and nermit the filing of frivulous suits,
Fy (=4

inagmuch as evidentlary hearxings would be required in many cases. It
wourld underraine grievance o

adverse action proc\,uurea under the

S ———

resumption that present employse grievances are not faix Iy

DIEE

umption,. the g:cicevance £igm:es in

onc of the military departmceats shows that in 'Y 1967, 36,8%./of the
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grievances wers resolved in the cmployee's favor at the {ivst level
of considaration and 66.7% werc resolved favorably at the second
level.) It would create an independent rexacdy for one group of

sricvances, whereas all other gricvances would continue to be processed

through normal agency grievance procedurec. It would vest in emgployee

organizations the right to bring suit or iatelvexe, with the employec's
consent, even though the organization has no identifiable intorest with

In
&

the aclivity with which the employce is assigaed, a concept contrary to
well aceepted principles of employec~management relatioaships. To
meet thege objections, it is recommended that the phrase reading,
twithout regaxd to whether the aggrieved party shall have ex‘aaustedAany
adrninistrative remedics that mey be provided by law, ! appearing on
lines 22 - 24 of page 11, be changed to read, "when the ;ggrieved party
shall have exhausted any adrainistrative remedics that may be provi&e;:l

by law." Ia addition, it is recommended that the last two sentences

of section 4 appearing on Mues 5 ~ 16 of page 12, be deleted.

Scction 5 would c;z'cate 4.Board on Employects Rights to investigato
complainta of viclations ox thrc.-at..éncd violaiions and to conduct hearingse
The Board would be ermpowered to reprimand, suspo#ﬁ.- G TUMOVe
civilian ofii:ciz.lc. violating the act. Military violatoy casou would be

referved to the rmilitary departments for prosccution undeyr the Uniform

Approved For Release 2003/04/23 : CIA-RDP79-00632A000100080014-7



Approved.-For Release 2003/04/23 :-GIA-RDP79-00632A6661000800 147~

15,
Code of Military Justice. Fedexal employee organizations could inter-
vana in the proceedings i they ave "in aay degree” eoncerned with

cynployment of the category in which the alleged violation occurred.

The Deparhnent is opposed to the creation of an independent Boaxd -

S

for o number of reasons. It would circuravent agency gricvance pro=’
\d;_.‘_,’—-

cedures by pevmitting an employec to file a complaint dizectly with the

Poazrd. - It would impinge upon the authority of the appointing agency

by vesting disciplinary action in an cutside agency instead of the appoiating
agency.or the Civil Servica.Commis sion. As to the Board's action

against military viclators, it would creats @ number of problems. The
investigation, hearing and report of the Doard would have littde direct
cifcct on any couri-martial prececdiﬂgs zince they would not appear

to gualify as o pretrial investigation uadex Axticle 32 of the Uniform

Code of Military Justice. -~If;7wevc'zr. the Board's report recornmending
court-martial_ proceadings would raise the apectre of "coromand inﬂuenc;t"

since the Board's report would be submitted to the President, the

Congress, aad the general courts -martial convening authority. It

would also violate craployse privacy by pevmiltiag intervention by

PRI - . Vo
cinployee oxganizations without regard to the wishes of the employee, A
. "I\
. . .. '\'
aad would negate the employee-management gystem established by il
. N - \
Tuccutive Order 10968, -7 : -
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i‘f,t'nc Congress decides section b s;_hould be retained over the
objections of the Depavtmant, it is recomumended that the fivst sentence
of section 5{i) beginning on page 14 be deleted and 2 new sentenco
subotituted reading substantially as followa: UThe Board shall not
entertain a complaint from or on behall of an aggrieved party, unlees
the remedy sought by him shall have been denizd in whole or in pawrt
by a final agency decision. " Fyrther, in order to provide for the
choervance of the procedural protections afforded civilian violators
by title 5, United Stetes Code, it is recommended that scotion 5(1;)(3)(;’%.)
¢ deleted and the following subs timt;.d: Bip the case of = civilian
officer or employec of the United States, other than any officexr appointed
hy the Tresident, by and with the advice and consent of the Scrats,
who *Aol#tes this aect, forward its dcciéionoto ﬂxc agency for detexmina-
tion of the severity and appllicatio,—x'of the penalty to be effected cansonant

with statutory protections aiforded by title & of the United States Code."

Section 6 would peymit the Tia, NSA, and\'FBI to conduct poly-

pe

~

graph and psychological tests coucerning sn employee's personal family
celationships, religion, semual conduct and financial affairs when a’

specific deterrnination ig made that the protection of natienal security

s0 requires. {Inquiries would still be barred under scction 1 if the

macadps

employes were simply inter

ropgated about

auch matters without wse of

.

A i

e s
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olygraph o psychological tests.) If the added meagures of protection

to national sccurityarenceded by the agencics cited, it is necded as
rauch if oot more by those _cleﬁmczmts of the Departraent of Defense
concerncd with plenaing and exccutlon of strategic and tactical military
operations. Alse, if the brooder interestis of national security are to
Lo served, it 1s neceasary that iaforouation about and resulting from the
seasitive activities of the CIA, NSA, and oI must be disseminated

to sclected pt‘:rsolnncl throughout the Delense Department. This is now.
the casa. Thcrezt"ore:, to a considerable degree, W&

of personacl securily by the three cxcepted agencw

it iz maiched within the Defense Depariment. Accordiagly, it is

-

recommeonded that cection é be amended to graant the Sceratary of Defenze,

the Seerctaries of the Militazry Depariments and their designees, the

same exceptions granted to the Dircelore of CiA, WSA and FEL ,

Section 7 provides that each depazrtment may establish its
owa gricvance procedures, but that these procedures shall not preclude
& suik under seciion 4 or a complaint io the Boaxd on Exaployees’ Rights

<

undeyr scction_f:‘. The Department fiymly holieves that an employce should
& - . j

first scclk welief through his own department's grievance procedures,

o

and that outside review should be permitted only after completion of

Departmental action. Accordingly, the phyase, "hut the existence of

L

eonmssmsimimtetey
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such procedures shall not preclude any applicant or employee from

ursuing the remedics established by this Act or any other remedies

Y

pzovided‘ by law, " appearing on ilaes 22 - 25 of p:z.gc 18 of the bill,
should be deleted. ‘fo provide threec altcrnative maeans of resclution
of this paxticular type of gria‘:vzznce ~~ one through the traditional
gricvance system, one through the newly created, but yet admirnistra-

tiva, PDoard on Employeces! Righis, and one through {immediate access

R A et st sl

to the United States District Courts, increases the prospects of divergent !

LoTa

iaterpretations which will operate to the advantege of melther tha

craployee nor his supervisor.
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DEPARTMENT OF DEFENSE REPORT

ON SENATE 1035

REFERENCE: Proposed Letter from the Department of Defense to the
Honorable Sam ], Ervin, Jr., dtd 7 May 1968

1. In general the Department of Defense presentation notes several of the
same objections to the bill as our briefing paper for the DCIL:

a. The bill fails to distinguish between eligibility for government
employment as such, and the special responsibilities of a national
security nature entrusted to certain Departmental personnel, It is
pointed out that exemptions should be made for inquiries for the
purpose of determining eligibility for sensitive positions which would
seem the minimum necessary to preserve the integrity of the existing
security programs.

b. The exemptions granted to the CIA, NSA, and FBI are based
on a recognition of the sensitivity of their missions and, for the same
reasons, should be extended to . . . the Department of Defense,

c. Permitting civil actions to be filed in the U.S. District Court
without claiming damages or exhausting administrative remedies are
disruptive to the established grievance procedures and to employee=
management relationships. It would most certainly encourage the
filing of spurious suits and open the door to broad and possibly organized
harassment of executive actions.

d. The bill would permit an employee organization to joinin a
court suit at the employee's request, eyen though the organization does
not represent employees of that Defense activity. An employee
organization, "in any degree concerned with employment of the
category in which any alleged violation of this act occurred, " could
intervene without regard to the wishes of the complaining employee.

2. The paper then goes into a section-by=-section analysis, proposing new
language in many cases, Among the major points made are:
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a, 'The provision forbidding to take notice of an employee
participating in subversive activities or with groups whose interests
might be hostile to U.S. interests is strongly opposed. It is also
noted that this might be interpreted to bar taking notice that an
employee failed to attend security indoctrination lectures for example,

b, The prohibitions against requiring an employee to make any
report concerning his activities and undertakings is opposed, with the
note that it is important that an employee assigned to sensitive duties
report any approach by known intelligence agents, a planned travel to
communist~controlled countries, or his attendance at such meetings
where representatives of such countries will be in attendance,

c. With respect to interrogation, examinations or psychological
tests designed to elicit information about an individual's relationship
with relatives, religious beliefs, or his attitude with respect to sexual
matters, it is pointed out that when it comes to determining the
suitability of employees for positions involving a high degree of
personal responsibility and often a high degree of psychological
pressure or nervous strain, the results of such examinations and
psychological tests may produce an important insight. Employees
occupying "critical-sensitive positions" must meet higher standards,
and must be examined on matters which would not be considered in
determining eligibility for less sensitive positions,

d. Polygraph examinations should be permitted in especially
sensitive cases which cannot otherwise be resolved, provided the
individual voluntarily consents.

e. The Department opposes restrictions on requiring an employee
to discuss financial information, pointing out that a number of individuals
have become involved in espionage soley because they were deeply in
debt and hoped to make a fast recovery by selling information to foreign
powers,

f. In treating the bill's section providing for the right of counsel
to be present, the Defense paper states an assumption that preliminary
questioning to establish whether or not there has been misconduct
would not be considered in the section 1(k). The Department distin-
guished this kind of questioning from the formal questioning which
would follow after preliminary inquiries have established the misconduct,
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To construe this section otherwise would mean that a supervisor's
ability to resolve day to day employment incidents and to provide
constructive guidance concerning an employee's job performance
would be replaced by time consuming and expensive legal consul-
tations. This separation of preliminary questions from formal
questioning is an interesting distinction,

g. The Department is opposed to Section 4 of the bill dealing
with suits for a number of reasons. It would actively encourage the
avoidance of Agency procedures and permit the filing of frivolous
suits. It would undermine grievance and adverse action procedures
under the mistaken presumption that present employee grievances
are not fairly considered.

h., The Department is opposed to the creation of an independent
Board of Employee's Rights., It would circumvent Agency grievance
procedures by permitting an employee to file a complaint directly with
the Board. It would impinge on the authority of the Agency by vesting
disciplinary action in an outside agency instead of the appointing agency
or the Civil Service Commission, It would also violate employee
privacy by permitting intervention by employee organizations without
regard to the wishes of the employee,

i, While Section 6 would permit CIA, NSA, and FBI to conduct
polygraph and psychological tests, the Department points out that if
an added measure of protection to national security is needed by the
agencies cited, it is needed as much if not more by those elements of
the Department of Defense concerned with planning and execution of
strategic and tactical military operations. The flow of information
from the sensitive agencies must be disseminated to selected personnel
throughout the Department of Defense; any added measure of personnel
security by the three agencies is wasted unless it is matched within the
Defense Depatrtment,

KB

52268
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